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European and External Relations Committee 

Human Rights Inquiry 

Stonewall Scotland  

Background 

Stonewall Scotland was established in 2000. Since then we have been campaigning 
for equality and justice for gay, lesbian, bisexual and transgender (LGBT) people 
living in Scotland. We work with businesses, the public sector, the Scottish 

Government, the Scottish Parliament and a range of partners to improve the 'lived 
experience' of LGBT people in Scotland. 

Overview 

Stonewall Scotland welcomes the opportunity to respond to this important 

consultation by the European and External Relations Committee. Stonewall Scotland 
believes that the Human Rights Act has been central to the progression  of LGBT 
equality across the UK. Many of us are fortunate enough to have never had to worry 
about our rights being abused. But for LGBT people who’ve wanted to start a family, 

to be recognised as who they are, to serve in the military or to access housing the 
HRA has helped protect them.  

The HRA has been integral to advancing and protecting LGBT equality over the last 
15 years and it means we in the UK can hold other countries to the standards we 

measure ourselves by, so that everyone, everywhere can be accepted without 
exception before the law. We are therefore concerned by the proposed repeal of 
HRA, and that such a repeal could damage LGBT people’s ability to have cases of 
human rights denial being heard in court. We do not take a position with regards to 

matters of sovereignty, the constitution or the practical operation of the law, and 
therefore our response relates primarily to questions 1, 2 and 4. 

Proposed Repeal of HRA and creation of a British Bill of Rights 

The Human Rights Act is central to governance in Scotland, both at national and 

local government level, where compliance with HRA is a requirement of new 
legislation, and public bodies have a duty to act in accordance with its principles. The 
Act also provides access to the justice system for those who feel their basic 
freedoms and dignity are threatened by allowing them to take a case forward at UK 

rather than European level. We are therefore concerned by the intention stated in the 
Conservative Party’s “Protecting Human Rights in the UK” document that the 
replacement of the HRA with a British Bill of Rights would seek to “limit the use of 
human rights law to the most serious cases”. We believe that no human rights 

violation should be viewed as trivial, and that access to the justice system is  crucial 
to protecting those who are most vulnerable.  

Stonewall Scotland’s research into hate crime and policing, suggests that more than 
a third of LGBT people would feel uncomfortable being open about their sexual 

orientation or gender identity with the police if they were a victim of crime. Our 
research also suggests that hate crime is under reported due to concerns that a 
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complaint wouldn’t be taken seriously, or perception from the victim that their 
experience is not serious enough to report.  

Whilst research into wider experiences of the judicial system is limited, we are 

concerned that similar barriers exist in civil cases, and that a human rights 
framework which prioritised some violations over others, would perpetuate these 
barriers to justice.   

An example where this access has been particularly significant in protecting the 

rights of LGBT people in the UK, is the case of Ghaidan v Godin-Mendoza (2004). 
Godin-Mendoza was evicted from the flat he had shared with his partner for twenty-
nine years after his partner died, as his tenancy agreement did not extend to same-
sex couples. Had he been a woman, he would have had the right to stay in the flat 

indefinitely. The Supreme Court ruling in favour of Godin-Mendoza, stated that this 
was a violation of Godin-Mendoza’s right to live free from discrimination under the 
HRA. Lord Nicholls said of this case, that “a homosexual couple, as much as a 
heterosexual couple, share each other’s life and make their home together.  They 

have an equivalent relationship.  There is no rational or fair ground for distinguishing 
one couple from the other.”  A similar case had previously been brought before the 
court, and lost, just three years earlier when HRA was not in force.   

We are also concerned about the proposal which suggests that, as a replacement to 

the HRA, a British Bill of Rights would “break the formal link between the British 
Courts and the European Court of Human Rights”. The HRA has been integral to 
advances in LGBT equality in Scotland and across the UK, and this has been 
underpinned by the European Court on Human Rights.  

In 2002, a trans woman named Christine Goodwin appealed to the European Court 
of Human Rights that her right to a private life and right to marry had been violated. 
Despite living and working as woman, under the eyes of British law, Christine was 
still considered male. This meant that she could not draw a pension at 60, she felt 

unable to use her birth certificate as a form of ID, and therefore could not access 
benefits such as winter fuel allowance, and felt unable to report crime to the police, 
as this would reveal her previous identity. Significantly, the law also prevented her 
from marrying a man, and the ECHR ruled on this basis that her right to respect for 

private and family life (Article 8), and right to live free from discrimination (Article 14), 
were being denied in the UK. This ruling led to the introduction of the Gender 
Recognition Act in 2004, which whilst not perfect, provided a whole range of rights to 
trans people for the first time. 

The role of the ECHR 

The HRA brought the European Convention into UK law, meaning that people could 
have their case heard in a UK court and therefore giving them access to justice and 
avoid the cost, and structural barriers to gaining a Strasbourg hearing.  

Through the Human Rights Act, UK Courts are also held accountable by the 
European Court for decisions which impact on the human rights of its citizens. This is 
significant in protecting and advancing the rights of marginalised groups. A key 
example is the ECHR ruling in the case of Lustig-Prean and Beckett v UK (2000), 

which stated that firing members of the Royal Navy after discovering their sexuality 
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was a breach of human rights. Officers suspected of being gay had previously been 
subjected to intrusive and humiliating interviews about their personal lives, before 
being dismissed. The UK Government amended the law to comply with this ruling, 

meaning all lesbian, gay and bisexual people can serve openly in our armed force 
and be who they are.  

Similarly, up until 1997 there were different ages of consent for gay people. The 
European Court of Human Rights found this to be discriminatory and 2001 saw the 

equalisation of the age of consent. 

The role of the ECHR was critical in these major advancements for equality, and 
Stonewall Scotland believes that a British Bill of Rights, without accountability to the 
European Court, would be unable to protect LGBT people from this type of injustice.  

We’ve come a long way in the UK on legal protections for LGBT people. But in 76 
countries around the world being gay is illegal and 10 of those carry the death 
penalty. In the UK we can enjoy these rights because of human rights legislation, 
and this sends a clear signal to the rest of the world that we measure ourselves by 

the same standards that we expect others to measure themselves against. 

Catherine Somerville 
Campaigns, Policy and Research Manager 
November 2015 


